
 

1785 Massachusetts Avenue, NW   Washington, DC 20036 
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O ctober 22, 2009  
 
Leslie T. R ogers 
R egional Administrator 
Federal Transit Administration, R egion IX  
201 Mission St., Suite 1650 
San F rancisco, CA  94105 
 
Wayne Y oshioka, Director 
Department of Transportation Services 
City and  County of Honolulu 
650 South K ing St. 
Honolulu, Haw aii 96813 
 
R e: Comments on Draft P rogrammatic Agreement (PA) for  

Honolulu High-Capacity Transit Corrid or P roject 
 
Dear Mr. R ogers and  Mr. Y oshioka: 
 
The National Trust for Historic P reservation submits the follow ing comments on the 
Draft P rogrammatic Agreement (PA) for the Honolulu High-Capacity Transit Corrid or 
P roject.   
 
F ailure to Id entify  F ailure to Id entify  F ailure to Id entify  F ailure to Id entify  Native Haw aiian Native Haw aiian Native Haw aiian Native Haw aiian B urials B urials B urials B urials P rior to Selecting Alternatives P rior to Selecting Alternatives P rior to Selecting Alternatives P rior to Selecting Alternatives 
V iolates Section 4(f)V iolates Section 4(f)V iolates Section 4(f)V iolates Section 4(f).  .  .  .      
    
We remain extremely concerned  b y the City’s d ecision to d efer d etailed  
id entification of historic p roperties w ithin the P hase 4 alignment, w hich is the section 
that has a know n high concentration of unmarked  Native Haw aiian b urials.  We have 
review ed  the letter from the O ’ahu Island  B urial Council (O IB C), w hich has 
unanimously op posed  the d ecision to d efer an Archaeological Inventory Survey (AIS) 
P lan.  In our view , the City’s d ecision renders the p roject legally vulnerab le under 
Section 4(f) of the Department of Transportation Act, p ursuant to Corridor H 
A lternatives, Inc. v. S later, 166 F .3d  368 (D.C. Cir. 19 99 ).  The City has alread y stated  
p ub licly that it exp ects a final d ecision ap p roving the transit p roject w ill b e 
challenged  in court.  In light of this p red iction, it is surp rising that the City w ould  not 
act to reduce this legal vulnerab ility b y completing the AIS p rior to making a final 
d ecision on the p roject.  We urge the Federal Transit Administration (FTA) to 
consid er this issue in the context of its ow n legal sufficiency review  for this p roject.   
 
The Corridor H case, like this one, involved  a long, linear transportation p roject that 
w as the sub ject of a P rogrammatic Agreement (PA) under Section 106 of the 
National Historic P reservation Act.  The PA d eferred  the id entification of certain 
historic p roperties to the future.  Although the PA w as ad equate for p urposes of 
compliance w ith Section 106, the court found  it w as not ad equate to comply w ith 
Section 4(f).  In Corridor H, the historic resources at stake w ere large rural historic 
land scapes and  b attlefield s, w hich could  not b e avoid ed  w ithout going outsid e the 
alignment that had  b een stud ied  for the p roject.  As a result, the agency could  not 
d ocument that it had  made a meaningful evaluation of w hether the p roject w ould  
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require the “use” of historic p roperties under Section 4(f), unless and  until it had  
sufficient information on w hether historic p roperties existed  w ithin the corrid or.1111   
 
Deferring the id entification of historic p roperties may b e accep tab le w here the 
nature and  scope of the resources w ould  allow  them to b e easily avoid ed , as in the 
case of archaeological sites that are only significant under National R egister Criterion 
D.  How ever, resources such as trad itional cultural p roperties (TCP s) and  Native 
Haw aiian burials require an entirely d ifferent ap p roach, b ecause they have in-p lace 
significance, and  the p roject may not b e ab le to avoid  harm to these resources 
w ithout selecting a d ifferent alternative.2222  If a d etermination of National R egister 
eligib ility w ould  influence the agency’s selection of alternatives under Section 4(f) 
(and  Section 106 and  NE PA as w ell), then the id entification of those historic 
p roperties, and  the p roject’s p otential effects on them, must b e evaluated  at a time 
w hen they can actually inform the selection of alternatives, rather than b eing 
d eferred  to a later d ate after alternatives have b een foreclosed .   
 
The assurances in the PA that consultation regard ing TCP s w ill b e completed  “p rior 
to commencement of construction” (PA, II.B .) are not ad equate, in our view , to 
ensure that avoid ance alternatives have not b een foreclosed .  The City seems to 
assume that ad verse effects to burials can be avoid ed  b ecause alterations -- such as 
relocating guid ew ay columns, using strad d le-b ent sup ports, or mod ifying sp an 
length -- should  allow  most b urials to b e p reserved  in p lace.  (PA, III.E .2.b .).  
How ever, the O IB C rightly d isagrees.  The City cannot conclude w ith certainty that it 
w ill avoid  b urial sites. 
 
The Draft P A Does Not Ad eq uately Ad d ress the F oreseeab le Ind irect and  The Draft P A Does Not Ad eq uately Ad d ress the F oreseeab le Ind irect and  The Draft P A Does Not Ad eq uately Ad d ress the F oreseeab le Ind irect and  The Draft P A Does Not Ad eq uately Ad d ress the F oreseeab le Ind irect and  
Cumulative E ffects of the P rojCumulative E ffects of the P rojCumulative E ffects of the P rojCumulative E ffects of the P rojectectectect....    
 
Historic Haw aii Foundation and  the National Trust have both exp ressed  concern that, 
w ithout local land  use regulation that includes historic p reservation,3 the transit 
p roject Is likely to generate nearb y d evelopment that could  harm or d estroy historic 

                                                           
1  In fact, a large rural historic d istrict w as later d etermined  eligib le for the National R egister, 
w hich req uired  a major reroute of the p roposed  highw ay. 

2  See National R egister B ulletin # 38: G uid elines for E valuating and  Documenting Trad itional 
Cultural P rop erties, w hich d efines a TCP  as “one that is eligib le for inclusion in the National 
R egister b ecause of its association w ith cultural p ractices or b eliefs of a living community that 
(a) are rooted  in that community's history, and  (b ) are important in maintaining the 
continuing cultural id entity of the community.” 

3  We recognize that the Transit O riented  Development (TO D) ord inance calls for the 
d evelopment of regulations that include “controls to p rotect and  enhance” historic, scenic, 
and  cultural resources.  O rd inance 09 -4, § 21-9 .100-4(f).  How ever, until those regulations are 
d eveloped , w e have no assurance as to how  effective they may b e in p rotecting historic 
p roperties from demolition or incompatib le alteration. 
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p roperties.  These are reasonab ly foreseeab le ind irect and  cumulative effects, w hich 
must b e taken into account under Section 106.  (36 C.F .R . § 800.5(a)(1); 40 C.F .R . § 
1508.8(b ).)  We p roposed  sp ecific language for a stipulation that w ould  not only 
monitor such ad verse effects on historic p roperties, b ut w ould  also sp ell out 
consequences if the level of such ad verse effects rises too high in the future. 
 
The City’s p roposed  stip ulation (IX .C.) is simp ly not ad equate.  It requires nothing 
more than the City p rovid ing a list every six months of d emolition p ermits alread y 
granted  for historic p roperties w ithin the AP E .  E ven if every historic p roperty w ere 
d emolished , no mitigation w ould  b e required  – only after-the-fact reporting.  Without 
some consequences imposed  for d emolitions, transit-oriented  d evelopment could  
have p rofound  impacts to historic p roperties in Honolulu. 
 
We reiterate our request to d evelop  a mitigation measure that w ill p rovid e:  
(1) a timely w ay for these ind irect and  cumulative effects to b e monitored ; and   
(2) meaningful consequences if the effects turn out to b e significant.  O ur p revious 
p roposal w as to adop t a moratorium if d emolitions b egan to rise sub stantially (using 
the Washington Convention Center MO A as a model), as a w ay of “avoid ing” and  
“minimizing” adverse effects.  How ever, another ap p roach could  be to increase 
fund ing to the Historic P reservation Committee (HPC) – for example, b y ad d ing 
$ 100,000 for each d emolition or incompatib le alteration that is ap p roved  b y the City 
w ithin the AP E  or in development areas surround ing transit stations -- as a w ay of 
“mitigating” the ad verse effects.  As a third  alternative, d emolitions could  trigger a 
consultation p rocess that w ould  d evelop  specific mitigation to include strengthened  
local land  use regulations or other p rograms to enhance historic resource p rotection. 
 
We w ould  also like to ensure that this stip ulation includes: 

• Notice of p ermits for major alterations in ad d ition to d emolition, as requested  
in our original p roposal; 

• Notice of p ermit ap p lications at the time they are filed , and  not just after they 
have alread y b een granted ; and  

• The area sub ject to monitoring should  include the full 2,000-foot rad ius 
around  stations. 

 
The P A Should  Not R estrict Sub seq uent Consultation to “ConcurThe P A Should  Not R estrict Sub seq uent Consultation to “ConcurThe P A Should  Not R estrict Sub seq uent Consultation to “ConcurThe P A Should  Not R estrict Sub seq uent Consultation to “Concurring” P artiesring” P artiesring” P artiesring” P arties....    
 
In many p laces throughout the PA, there is an op portunity for sub sequent input to 
some d egree b y stakeholders as sp ecific p lans or mitigation measures are d eveloped .  
U nfortunately, how ever, the PA in many p laces restricts the op portunity for comment 
exclusively to those consulting p arties that are w illing to formally “concur” in the PA.  
We recognize that this ap p roach is often used  as a w ay to encourage p arties to 
concur in Section 106 agreements, b y offering extra “b enefits” for concurring p arties.  
How ever, w e b elieve this restriction is inap p rop riate here.  The p rimary stakeholders 
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that are likely to b e excluded  b y this restriction are Native Haw aiian organizations 
that may b e unw illing to concur in the PA.  For example, the O IB C voted  unanimously 
not to concur, as a matter of conscience.   
 
The follow ing mitigation measures in the Draft PA are sub ject to the restriction that 
only “concurring p arties” can review  and  comment, or otherw ise p articip ate: 
 

• R eview  of P reliminary E ngineering Design P lans (IV .C.) 

• Scope of w ork for Historic Context Stud ies (V .A.) 

• Scope of w ork for Cultural Land scape R eports (V .B .) 

• K ick-off meeting for Interp retive P lan (V II.A.1.)** 

• K ick-off meeting for historical b rochure (V II.B .1.)** 

• R eview  of materials for child ren (V II.C.2.) 

• K ick-off meeting for Humanities P rogram (V II.D.)** 

• K ick-off meeting for educational p rogram to encourage rehab ilitation (V II.E .)** 

• Coord ination w ith P roject Architectural Historian (IX .A.1.) 

• P articip ation in Annual informational meeting (X III.C.3.) 
 
** Four of these stipulations do allow  input from all consulting p arties, but only after 
an initial op portunity for comments and /or a sp ecial “kick-off” meeting that is limited  
to concurring p arties only.  This highlights the “second -class” status to w hich 
conscientious ob jectors such as the O IB C w ould  b e relegated .   
 
Many of these mitigation measures involve the p reparation of p lans or stud ies or 
interp retive materials that w ould  esp ecially b enefit from active involvement at every 
step  b y Native Haw aiian organizations.  In our view , it w ould  b e w rong to force the 
consulting p arties to have to choose b etw een meaningful involvement in d evelop ing 
mitigation measures and  a p rincip led  d ecision not to “endorse” the PA. 
 
Sp ecific CommentsSp ecific CommentsSp ecific CommentsSp ecific Comments    
 
We also sup port the comments submitted  b y the National P ark Service and  Historic 
Haw aii Foundation.  We w ould  esp ecially like to reiterate the follow ing: 
 

• We share the concerns raised  b y the P ark Service that p remature issuance of 
the R F P  may have unlaw fully “restrict[ed ] the sub sequent consideration of 
alternatives to avoid , minimize or mitigate the [p roject’s] ad verse effects on 
historic p roperties” under Section 106.  36 C.F .R . § 800.1(c).  We urge the FTA 
to consid er this issue in connection w ith its legal sufficiency review , and  to 
incorporate safeguard s to ad d ress it. 
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• We agree w ith both the P ark Service and  HHF  that the requirement for 

consistency w ith the Secretary of the Interior’s Standards for the Treatm ent of 
Historic P rop erties should  not b e limited  to p roject elements “w ithin the 
boundary” of a historic p roperty (IV .A.), b ut should  also include p roject 
elements that are ad jacent to historic p roperties.   

 
• We also agree w ith HHF  that ad d itional mitigation should  b e p rovid ed  if the 

d esign review  p rocess does not result in a design that is consistent w ith the 
Secretary of the Interior’s S tandards for the Treatm ent of Historic P rop erties 
(IV .C.).  This is esp ecially important for the anticip ated  impacts to the 
Dillingham Transportation B uild ing and  courtyard . 

 
In ad d ition, w e recommend  the follow ing minor revisions for clarification: 
 

• At the end  of Stip ulation V II.D.3. (p .15), ad d  “w hichever occurs later.” 
 
• In Stip ulation V III.D.4. (p .17), change “p arks imp rovements” to “imp lementation 

of the p ark imp rovement p lan.”   
 
F inally, w e reiterate our p rior comment to ad d  the follow ing p rovision to Stip ulation 
V I.B ., regard ing the up d ate to the National Historic Landmark (NHL) nomination for 
P earl Harbor: 
 

The w ork shall b e carried  out and  ap p roved  b y p ersons meeting the 
p rofessional qualifications for Historical Architect or Architectural Historian 
in The S ecretary of the Interior’s Historic P reservation P rofessional 
Q ualification Standards, 62 Fed . R eg. 33,713-14, 33,719 -20 (June 20, 19 97). 

    
This higher p rofessional q ualification requirement w ould  ap p ly if the Navy w ere the 
agency commissioning the NHL up d ate.  The City and  FTA should  b e required  to 
meet the same standard .  
 
 
Thank you again for the op portunity to comment on the Draft PA. 
 
 
Sincerely, 

 
E lizabeth S. Merritt 
Deputy G eneral Counsel     
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B rian Turner 
R egional Attorney 
 
 
cc: James B arr, FTA 
 Theodore Matley, FTA 
 B lythe Semmer, Charlene V aughn, and  R eid  Nelson, ACHP  

E laine Jackson-R etondo and  F rank Hays, National P ark Service 
John Muraoka, Navy R egion Haw aii 

 P ua Aiu, Nancy McMahon, and  Susan Tasaki,  
Haw aii State Historic P reservation Division 

K aw ika McK eague, Chair, O ahu Island  B urial Council 
F aith Miyamoto, City &  County of Honolulu 
Law rence Spurgeon, P arsons B rinckerhoff 
Spencer Leinew eber 
K iersten Faulkner, Historic Haw aii Foundation 
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